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only as part of that general mass in common with all other property within 
the state, the tax is valid. Brown v. Houston, 114 U. S. 622. The decision 
of the court, in the principal case, is clearly correct, for a tax upon the logs 
and lumber in question, because they were the products of other states, dis- 
criminates against the commerce of the other states, and under the authority 
of decided cases would be a burden on interstate commerce. Although the 
court considers it unnecessary to discuss the matter, yet it would seem that 
the tax in question was repugnant to two other clauses in the United States 
Constitution! — (1) Art. 4, Sec. 2, entitling the citizens of each state to all 
the privileges and immunities of the citizens of the several states ; (2) 14th 
Amendment, prohibiting a state from denying to any person within its juris- 
diction the equal protection of the laws. Ward v. Maryland, 12 Wall. 418; 
American Steel & Wire Co. v. Speed, 192 U. S. 500; State v. Hoyt, 71 Vt. 
59; Fecheimer v. Louisville, 84 Ky. 306. See also 4 Mich. Law Rev. 479. 

Vendor and Purchaser — Abatement for Deficiency — Special Cove- 
nants. — Defendant contracted to convey to plaintiff a tract of land, by special 
warranty deed, reserving the right and title to himself until the purchase price 
was fully paid. Prior to the time for conveyance, defendant's title to five 
acres was divested by a judgment quieting title thereto in a third party. 
Defendant's title depended on a tax deed, which fact was known to plaintiff 
at the time the contract was made. A bill in equity was filed to compel a 
conveyance of the land, deducting a proportionate amount for the five acres. 
Held (Crow and Dunbar, JJ., dissenting), that complainant is entitled to 
the relief asked. Baldwin v. Brown (1908), — Wash. — , 93 Pac. Rep. 413. 

The majority opinion holds that the fact that the conveyance was to be 
made by a special warranty deed, which warrants defects merely occasioned 
by the grantor, cannot affect the agreement as a contract to convey; as no 
form of deed is effectual to convey a title where the grantor has none. The 
dissenting judges criticise this view on the ground that it compels the 
defendant to perform in the same manner as though he had agreed to execute 
a general warranty deed. The question seems novel and not exactly passed 
upon elsewhere. But looked at simply as a contract it was, no doubt, cor- 
rectly decided. A proportionate amount was properly deducted from the 
contract price. Woodbury v. Luddy, 14 Allen 1 ; Covell v. Cole et al., 
16 Mich. 223. However, if we look at the agreement and consider that the 
plaintiff had notice of defendant's defective title and that he would agree only 
to give a special warranty deed, it seems the price should not be proportioned. 
Thus, in The Peoples' Savings Bank Co. v. Parisette et al., 68 Ohio St. 450, 
it is said : "Such purchaser contracts with full notice of the uncertainty attend- 
ing the seller's ability to perform, and, not having been misled to his 
injury cannot now ask the extraordinary aid of a court of conscience in 
repairing such loss, if any, as he has sustained by the vendor's failure to 
complete his contract." To the same effect are: Knox et al. v. Spratt et al., 
23 Fla. 64; Riesz's Appeal, 73 Pa. St. 485. 



